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Judicial Section Annual Conference to offer
a variety of educational opportunities
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Judicial Excellence
Through Education

he 1998 Judicial Section

Annual Conference will of-
fer an abundance of educa-
tional opportunities as well as
general sessions with U.S. Cir-
cuit Judge Thomas Reavley and
Harvard University Law School
Professor Arthur Miller. The
conference will convene at the
Adam’s Mark Hotel in Houston
Tuesday through Friday, Sep-
tember 15-18 with registration
beginning at 3:30 p.m. on Tues-
day.

“The goal of the curriculum
committee was to offer a vari-
ety of topics and give judges an
opportunity to choose an
educational track which best
meets their needs,” said Mari
Kay Bickett, Executive
Director of the Texas Center.

The Wednesday morning
session features Judge Reavley
in the opening session and Pro-

1998 PDP Conference

Over 125 court coordinators, managers and
administrators attended the 1998 Professional
Development Program which included classes in
caseflow management, court structure and court
technology. Participants rated the program 4.36 on
a scale of 1 to 5. Comments included:

“The whole week was positive and helpful. The
staff was knowledgeable and willing to share their

experiences.”

“Good, excellent conference.”

“Staff was wonderful & well prepared. I enjoyed

all speakers.”

“The conference was run well. Everyone was
positive and the instructors used innovative
methods of teaching which were effective.”

“This week was so informative, and it has given
me a good foundation on which to build.”

fessor Miller in a panel discus-
sion. The afternoon schedule
consists of meetings including
the Annual Business Meeting,
Appellate Justices, District
Judges, County Court at Law
Judges and Senior & Retired
Judges Business meetings as
well as Judicial Administrative
Region meetings.

The new on-line Benchbook
for the Texas Judiciary will be
debuted at the Annual Confer-
ence.

The Thursday morning
schedule will allow participants
to choose from either a com-
puter basics course or a jury
management session or an ap-
pellate track. Thursday’s after-
noon session features a variety
of specialty tracks. Topics from
which to choose are: CPS
Cases; Family Violence; Work-
ing with Difficult People;

Crime Victims Rights & Com-
pensation; Journey: The Path-
way of the Law; When Judges
Speak Up; County Auditors;
and Judicial Campaign Finance.

Friday’s session will focus
on new procedures and rule
changes as well as significant
decisions in family, civil, crim-
inal and juvenile law.

The conference will also
provide opportunities for net-
working and socializing includ-
ing a pre-conference golf
tournament at Greatwood golf
course, afternoon bridge, an
opening reception, and Sounds
of the Big Band Era Celebration.
The Texas Court Reporters
Association will also sponsor a
silent auction at the Big Band
Celebration.

All Texas judges should
have received registration bro-
chures in the mail.

Participants listen to a presentation about “Change

in the Trial Court Environment” lead by Bob

Wessels, Court Manager for Harris County

June 15-19.

Criminal Courts at Law, at the 1998 Professional
Development Program. The annual program was
hosted at the Criminal Justice Center on the Sam

Houston State University campus in Huntsville,
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Judicial Section

Fees Due

Judicial Section membership dues no-
tices were mailed in May, 1998. Dues
are for the period June 1, 1998 through
May 31, 1999, and the fee is $30 for
all active, retired and former judges.

Judicial Section members who are
not current with their dues will be re-
quired to pay dues when registering
for the annual conference.

If you have not sent in your dues
for this year, please do so now. Checks
should be made payable to “Judicial
Section, State Bar of Texas” and re-
mitted to:

Hon. Thomas Bacus

Secretary-Treasurer

Judicial Section

County Court at Law #2

900 7th Street, Room 353

Wichita Falls, TX 76301.

CJE Reports Mailed

Continuing judicial education (CJE)
credit transcripts were mailed in June
1998. If you did not receive a tran-
script or have a question concerning
the transcript, contact Lacy Finley,
registrar at 800-252-9232.

CJE transcripts are mailed three
times a year: March, June and Decem-
ber.

The Texas Center is continually up-
dating its records. Please contact Lacy
Finley about any recent jurisdiction
status and address changes to ensure
mail gets to you in a timely fashion.

Annual Conference
Airline Reservations

Southwest Airlines is the official
airline of the Judicial Section Annual
Conference! Southwest airlines is
offering a 10% discount on most of
its already low fares, for travel to
and from the Judicial Section
Annual Conference. Call (or have

your professional travel agent call) the Southwest Airlines Groups and
Meeting desk at 1-800-433-5368, Monday - Friday, 8 a.m. to 5 p.m.. and
Saturday, 8:30 a.m. to 5:30 p.m. and refer to I.D. Code TO708. Call by
September 7, 1998 to take advantage of this offer. Call right away as fares

are subject to terms and availability.

Resolutions

Proposed resolutions for the Annual Con-
ference in Houston in September should be
submitted in writing no later than August
27, 1998. Please submit resolutions to
Judge Fred Davis, 17th District Court, 401
W. Belknap, Fort Worth, TX 76196.

Bylaws Amendments

Proposed Bylaws amendments for the An-
nual Conference should be submitted in
writing by August 27, 1998, to Judge David
Hodges, Judicial Section Chair, County
Court at Law #1, 501 Washington, Waco,
Texas 76701.

DATE CORRECTION

The dates for the year 2000 Professional
Development Program and the year 2000
Judicial Section Annual Conference were
incorrect in the Spring 1998 In Chambers.
The correct dates follow:

PROFESSIONAL DEVELOPMENT PROGRAM
Criminal Justice Center, Huntsville
June 12-16, 2000

Jubiciar SECTION ANNUAL CONFERENCE
Hyatt at Reunion, Dallas
September 24-27, 2000

The complete conference schedule
is on page 12.

Bar Foundation Fellow

J.W. “James” Summers was inad-
vertently omitted from the list of
Texas Bar Foundation Fellows in the
Spring 1998 In Chambers. Judge
Summers is a sustaining member of
the Bar Foundation.

STAFF OF THE
TEXAS CENTER FOR THE
JUDICIARY, INC. ;

Marl Kay Blckett
- Executlve Dlrector -
mkblckett tC_} @netrange com ‘

Tana Petrlch -
Assoc1ate Director
tpetnch tCJ@nektrange com; .

Lacy leey
; Reg1strar -
; lacyf tc;@netrange com .

~ ~Cec1 French ;
 Financial Officer .
cemf tcj @netrange com .

; Renea Overstreet .
. Communications Director
reneao.tcj@netrange.com -
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From the Chair £%0

Just a note to publicly thank those judges on the Texas Cen-
ter Board, the Judicial Section Executive Committee and the
chairs of legislative committees who have worked countless
hours on our behalf during the past few months preparing for
Judge David Hodges  the upcoming legislative session. Last session, the Legisla-
ture recognized its obligation to more adequately fund the Judiciary. This ses-
sion we will be asking the Legislature to continue with that momentum by:

funding technology for all courts;

significantly increasing funds for judicial training;

passing a pay bill for the statutory courts;

providing specific funding to increase appellate court legal staff sala-
ries and for targeted case load assistance for the larger appellate courts.

S

In addition, there are many substantive issues that may be addressed during
this legislative session. We have had committees working on jury reform,
assigned judges legislation and the application of performance measures for
both appellate and trial courts. It is our understanding that some or all of these
matters may be addressed in the upcoming session and we have attempted to
be proactive instead of reactive so that our Section can take some position on
these matters.

Also, the Long Range Planning Committee has been working on a plan to
develop our own private funding resources for judicial education in addition
to that provided by the legislative grant. It is our hope that by expanding our
funding base, we can provide courses for small groups of 30 to 50 judges
which will allow more one-on-one interaction.

We have a great meeting planned for September in Houston. I hope you will
make plans to attend and be active in your Section.

Sincerely,

() ) os

Judge David Hodges
Judicial Section Chair/Conference Leader
County Court at Law #1, Waco, TX

Reavley, Miller to Discuss
Judicial Leadership

U.S. Circuit Judge Thomas Reavley and
Harvard University Law School Professor
Arthur Miller will be the featured guests for
the opening session of the 1998 Judicial
Section Annual Conference which carries
the theme “Judicial Leadership for Texas.”

In an innovative session that includes a
panel discussion, judges will discuss the
rule of law combined with their ethical duty
to provide leadership in the judiciary.

According to Judge Reavley, a judge
requires a knowledge of the law and proce-
dure as well as a highly developed perspec-
tive on human conduct in order to carry out
his or her responsibility.

“All of us need to learn more about what
goes into doing this job well, and we need
to help each other in that mutual effort,”
Judge Reavley said.

Both Professor Miller and Judge Reavley
bring a wealth of experience and knowledge
to our Annual Conference.

Professor Miller holds the Bruce
Bromley Chair at the Harvard University
Law School. He has taught there since 1971.
Prior to joining the Harvard faculty, he prac-
ticed law in New York and taught at the
Universities of Minnesota and Michigan.
Professor Miller has reported on the latest
developments and interpretations in the
field of law on ABC News “Good Morning
America” since July, 1980, and he appears
weekly on WCVB-TV’s Midday News and
also appears frequently on cable’s Court
TV. In addition, he has contributed law col-
umns to the Boston Globe and USA Today.
He also has been a moderator on the na-
tionally acclaimed PBS series, “The Consti-
tution: That Delicate Balance,” “Managing
Our Miracles: Health Care in America,” “Ter-
rorism,” “The Presidency” and “Ethics in
America.” He won an Emmy Award for “The
Sovereign Self.”” He continues to carry on
an active legal practice, mostly in the fed-
eral appellate courts.

Judge Reavley served as a District
Judge in Travis county from 1964 to 1968
and as a Texas Supreme Court Justice from
1968 to 1977. He was appointed to the U.S.
Court of Appeals, 5th Circuit, in 1979 and
has had senior status since 1990. Judge
Reavley is a visiting professor of law at the
University of Texas and Pepperdine Uni-
versity as well as a lecturer in law at Baylor
Law School. He is a member of the Texas
Judicial Council, the Federal-State Jurisdic-
tion Committee and the Judicial Conference.

Summer 1998
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HeLPING JURIES LEARN

by Merrill L. Hartman
District Judge
192nd District Court

Judge-Mentality is an

In Chambers guest column
written by a judge. Opinions
presented in the column
are not necessarily those of
the Texas Center for the
Judiciary, Inc. Please call
Renea Overstreet,
800-252-9232, if you would
like to submit a column or a
letter in response

to a column.

hen I try cases without a jury I
always do four things: take
notes, ask questions, seek sum-

maries and discuss the testimony with my
court reporter and bailiff. Why? Because if
I am going to have to decide something
important it is my duty to be sure I under-
stand it before I decide. How can I give a
good answer if I don’t understand the ques-
tion? By ironic contrast, in jury trials we
ask juries to listen to testimony, look at ex-
hibits, read documents and decide our most
important question, questions our Consti-

the jurors, the lawyers and I have been very
pleased with the results. I let jurors take
notes, ask questions, discuss the testimony
with each other as the case proceeds, hear
daily summaries and receive a copy of the
court’s charge at the time of final arguments.

The Wilmington Institute recently con-
ducted post trial interviews in order to evalu-
ate the effectiveness of my jury trial
innovations. The jurors interviewed in all
three civil cases overwhelmingly approved
of the new procedures, stating that the ini-
tiatives helped them to feel more confident

tution says are too important EEEEEETT————mmm 2 bhout their verdict. The

for judges to decide, but we
deny them the right during the
trial to take notes, ask ques-
tions, discuss the testimony
or hear summaries. Juries are
like judges. Before they can
decide the case they too have
to learn what happened. How
would you feel if you had to
sit for days to observe a seri-
ous controversy that you

but were not allowed to use these basic
learning tools? It could make you crazy.

So why don’t we treat juries like we treat
ourselves? If it’s good enough for the
judges why isn’t it good enough for juries?
Because we have a backward-looking, pre-
cedent-oriented profession not accustomed
to questioning its assumptions very often.
The time has come to question the assump-
tions we have been making about the way
jurors learn and do something about the im-
pediments to that process.

The Arizona Supreme Court Commit-
tee on More Effective Use of Juries has al-
ready addressed this problem and provided
a summary of its recommendations in a No-
vember 1994 report, “Jurors: The Power of
127 T learned of this report recently at the
U.S. 5th Circuit Judicial Conference where
U.S. District Court Judge Richard M. Bilby
recommended that all trial judges imple-
ment the recommendations contained in the
report.

I have adopted several of these tech-
niques to improve juror comprehension and

The time has come
to question the
assumptions we
have been making
about the way jurors
learn and do
something about
the impediments to
that process.

were going to have to decide m—————————

Wilmington Institute re-
ported that the increased free-
dom of communication aided
in the quality of the juror de-
cisions and may also “con-
structively shape perceptions
of the viability of the Ameri-
can jury process itself.”

Taking Notes

Jurors in my courtroom
are allowed to take notes during trial. Ju-
rors are instructed that these notes are not
evidence, but simply memory joggers which
should not be shared with other jurors.
Taking notes is a basic learning style
that everyone uses. As children we were
all taught at a very early age to take notes
in school, and as adults we continue to use
this skill. We don’t attempt to memorize
task lists or lists of phone numbers; we take
notes. Realizing this, it makes sense that in
order for a jury to learn about a case, they
should be permitted to take notes. Taking

~ notes enables jurors to learn better and re-

member better. If this happens, delibera-
tions may be used solely for deliberating,
instead of wasting time trying to recall what
went on at the trial.

Some argue that jurors should not be
permitted to take notes because the notes
may be taken inaccurately or selectively,
supporting the juror’s particular views or
biases. However the risk of writing some-
thing down inaccurately is no greater than
the risk of hearing something incorrectly or

4
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remembering it incorrectly. The Wilmington
Institute study reported that most jurors
found taking notes useful for referencing
dates, places and times. One juror reported,
“I took about eight pages or so [of notes]. . .
. It is a part of my thought process and part
of my listening process. Nothing gets done
unless it is written down. That is how I op-
erate. My dad said he was really having a
hard time in a trial he served on as a juror
because he could not take notes.”

Asking Questions

Jurors are permitted to submit written
question to the court at any time. I make
copies of these questions and distribute
them to the lawyers. If the lawyers wish,
they may answer these questions for the
jury, usually during their morning summa-
ries. Sometimes, questions are deemed in-
appropriate or the answers inadmissible.

Although some argue that allowing
questions from the jury adds twelve more
lawyers to a courtroom proceeding, the

overwhelming response | eo———
Although some argue
that allowing questions
from the jury adds
twelve more lawyers
to a courtroom
proceeding, the
overwhelming re-
sponse [ have gotten

from lawyers is positive.
the attorneys may have over- = —————————

have gotten from lawyers is
positive. In a long, complex
case it is very easy for an at-
torney to leave out akey piece
of information. When this
happens juries may assume
something that is completely
incorrect, which can be dan-
gerous. Thus, questions
posed by jurors bring to light
elements of the case which

looked and protect clients from inappropri-
ate assumptions.

In the cases I presided over, jurors gen-
erally discussed questions as a group. Any
questions left unresolved were then submit-
ted as group inquiries. For the most part,
jurors were satisfied with the responses
given, voicing concern, however, over the
time taken by the court to respond. One jury
commented in an interview that not all
questions submitted to the judge were an-
swered, leaving the impression that some
questions may not have been appropriate.
This affected the jury’s sense of confidence.
In the future, the court will explain to the
jury why it is not appropriate to answer
particular questions.

Discussing the Testimony

Jurors are allowed to discuss the testi-
mony amongst themselves during breaks
when all are present; however, I caution
them not to reach any conclusions or make
any decisions until they deliberate at the
end of the case.

While some argue that jurors may take
a position or make up their mind before all
the evidence is in, this argument is levied
by people who do not understand how
people think. As humans, we reassess and
redecide issues constantly. I may have a
particular opinion about a particular topic,
then I read a newspaper article containing
new information which makes me reassess
the topic and alter my opinion. Then I dis-
cuss the issue with a friend and change my
mind once more, based on new informa-
tion. In this same fashion jurors constantly
redecide the issues based upon the testi-
mony presented each day.

Furthermore, there are two phases to a
jury trial: the putting forth of the evidence
and the jury deliberations. In
the same way, there are two
types of discussions that ju-
rors may have: discussions
about the testimony and dis-
cussions concerning the out-
come of the trial (deli-
berations). These are two
very different discussions. Ju-
rors may freely discuss par-
ticular testimony and the
events of the day without de-
liberating the final decision
which they will eventually have to make.

Discussion is nothing more than a learn-
ing tool. To get clear, a lot of people need
to think out loud. In fact, discussion may
even make deliberations more efficient:
when the time comes to reach a verdict,
instead of spending time getting clear about
what they heard, the jury can spend time
deciding how to vote.

The jurors in my courtroom felt that dis-
cussing the testimony as the trial progressed
was extremely helpful. Daily discussion
provided them with the opportunity to ask
and answer questions regarding the day’s
evidence in a casual atmosphere, which

some found to be less intimidating than for-
mal deliberations. Some felt that the infor-
mal discussions even encouraged the
“quiet” jurors to speak, resulting in a freer
flow of communication.

“It helped to expedite the process. We
had discussions usually at every break on
things we had seen. Six or seven people
were normally the key speakers. Our dis-
cussions revolved around the evidence and
our questions about specifics. Our indi-
vidual opinions were not really a part of
the discussions until the deliberation,” re-
flected one juror. Another stated, “[i]t
helped to get a better feel for how T felt
about the evidence. By hearing how some-
one else felt, I could draw better judgment
on the evidence presented. I could be more
objective instead of relying on personal
feelings.”

Daily Summaries

Each morning the lawyers for oppos-
ing sides take five to ten minutes a side to
summarize what they think they have
proven and what they think they will prove.
This helps the lawyers get their thoughts
together and provides the jurors with co-
hesion as the trial progresses.

Some lawyers argue that these summa-
ries are inappropriate because they benefit
the better advocate. However, one could
make this argument for just about any phase
of the trial because in reality, the entire trial
is an advantage to the better litigator. People
who aren’t good at explaining their case
well, at every opportunity, should not be
making such representations and taking
money from clients. Hopefully, the best
lawyer doesn’t win, justice wins.

Jurors who participated in the
Wilmington Institute’s study felt that the
daily summaries aided their understanding
of the case and helped them to focus their
attention on what was important. “For an
untrained person, to sit there in a courtroom
in awe of the system, it gets quite confus-
ing with all of the legal points. The sum-
mation refreshed our memories for both
sides. It reemphasized the major points.”

The jurors had only one complaint--*it

did make the proceedings a little longer.”
continued on page 6
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Helping Jurors Learn cont.

Copies of the Court's Charge

Each juror is given a copy of the court’s
charge when it is read to the jury for their
assistance in argument and deliberations.
This is important because it prevents one
person from becoming the owner of the in-
formation. Statistics show that in general,
humans retain more by reading than by
hearing. When I read the jury charge in the
courtroom, the jurors’ eyes start to glaze
over and they stare into space. To have the
charge read again in the jury room gets
about the same response, I would imagine.
With a copy of the charge in front of each
juror, each is able to have a more active
role in deliberations.

One juror stated in his Wilmington In-
stitute interview, “It was tremendously
helpful to have the charge in front of us.”
The jurors were better able to focus on the
specific question at hand as a result of each
having a copy of the charge.

The most difficult task for the juror is
to learn the case. We intend for jurors to be
guardians of the truth, yet we take away
from their power to do so when we deny
them the use of all tools they’ve been taught
to use--tools which judges use daily when
trying cases without a jury. Juror compre-
hension and satisfaction are improved by
the removal of these disabilities. Notes, dis-
cussions, questions and summaries produce
a cycle of interaction between the jury and
the attorneys that allow jurors to act and
feel more like informed judges of the facts
than confused observers of the case.

For these initiatives to become accepted
into the legal community, a positive recep-
tion by the bench, the bar and the public is
key. Already, the public has embraced the
initiatives; lawyers generally are in favor
of such procedures and feel that they are
party neutral. However, a lot will depend
on the appellate bench and how many ap-
pellate experiences are successful.

The Wilmington Institute, Jury Trial In-
novations: Post Trial Interviews in Three
Civil Cases, July 19, 1996.

Acker, Ellyn C., Standardized Proce-
dures for Juror Interrogation of Witnesses,
U. Chi. Legal F. 557 (1990)

Berkowitz, Jeffrey S., Note, Breaking
the Silence: Should Jurors Be Allowed to
Question Witnesses During Trial?, 44 Vand,
L. Rev. 117 (1991)

Committee on Federal Courts of the
New York State Bar Association, Iimprov-
ing Jury Comprehension in Complex Civil
Litigation, 62 St. John’s L. Rev. 549 (1988)

DeMeo, Raymond T., Note, Containing
the Irrepressible: Judicial Responses to the
Problem of Pre-Deliberation Discussion
Among Jurors, 18 Conn. L. Rev. 127 (1985)

Elwork, Amiran, James J. Alfini &
Bruce D. Sales, Toward Understandable
Jury Instruction, 65 Judicature 432 (1982)

Flango, Victor E., Would Jurors Do a
Better Job If They Could Take Notes?, 63
Judicature 436 (1980)

Frankel, mark A., A Trial Judge’s Per-
spective on Providing Tools for Rational
Jury Decisionmaking, 85 Nw, U.L. Rev.
221 (1990)

Friedland, Steven 1., The Competency
and Responsibility of Jurors in Deciding
Cases, 85 Northwestern University Law
Review 190 (1990)

Goldberg, I., Memory, Magic and Myth:
The Timing of Jury Instruction, 59 Oregon
Law Review 451 (1981)

Heuer, Larry & Steven Penrod, Increas-
ing Jurors’ Participation in Trials: A Field
Experiment with Jury Notetaking and Ques-
tion Asking, 12 Law & Hum. Behav. 231
(1988)

Heuer, Larry & Steven Penrod, Juror
Notetaking and Question Asking During
Trials, 18 Law & Hum. Behav. 121 (1994)

Heuer, Larry & Steven Penrod, Some Sug-
gestions for the Critical Appraisal of a More
Active Jury, 85 Nw. U.L. Rev. 226 (1990)

Larner, R.C., Jurors Questioning Wit-
nesses in Federal Court, 80 American Law
Reports, Federal Series 8§92 (1985)

McLaughlin, Michael, Questions to Wit-
nesses and Notetaking by the Jury as Aids
in Understanding Complex Litigation, 18
New Eng. L. Rev. 687 (1983)

Nasheri, Hedieh & Richard J. Rudolph,
An Active Jury: Should Courts Encourage
Jurors to Participate in the Questioning
Process, 16 American Journal of Trial Ad-
vocacy 109 (1992)

Parker, Streamlining Complex Cases, 10
Rev. Litigation 547 (Spring 1991)

Rosenhan, David L., Sara L. Eisner and
Robert J. Robinson, Notetaking Can Aid
Juror Recall, 18 Law & Hum. Behav. 53
(1994)

Sand, Leonard, Getting Through to Ju-
rors, 17 Litigation 52 (1991)

Sand, Leonard B., & Steven A. Reiss, A
Report on Seven Experiments Conducted
by District Court Judges in the Second Cir-
cuit, 60 N.Y.U. L. Rev. 423 (1985)

Schwarzer, Communicating with Juries:
Problems and Remedies, 69 Cal. L. Rev.
731 (1981)

Sylvester, Jeffrey Reynolds, Your
Honor, May I Ask a Question? The Inher-
ent Danger of Allowing Jurors to Question
Witnesses, 7 Cooley L. Rev. 213 (1990)

Strawn & Munsterman, Helping Juries
Handle Complex Cases, 65 Judicature 444
(1992)

Taking Sides on Taking Notes, 56 Judi-
cature 298 (1983)

Wolfe, Michael L., Comment, Juror
Questions: A Survey of Theory and Use, 55
Mo. L. Rev. 817 (1990)

Valen, Judge Anthony, Jurors Asking
Questions: Revolutionary or Evolution-
ary?, 20 Northern Kentucky Law Review
423 (1993)
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Impelling Course Offered at Annual Conference

Journey: The Pathway of the Law from Its Origins to the Third Millennium

by Judge Pat Lycos, Former District Judge
At the conclusion of the Constitutional Convention,
Benjamin Franklin was asked,

“What have you wrought?”

He replied, “. . .a Republic, if you can keep it.”

A century ago Oliver Wendell Holmes remarked, “the
rational study of law is . . .to a large extent the study of
history.”

As the millennium approaches--we purists doggedly

biosciences equation and it is obvious that Texas judges
will be faced with new and novel litigation. These com-
plex issues will be ruled upon in the absence of precedential
case law and without parameters of statutory law.

Judges will be blazing new paths in the law. The
thoughts and actions of judges today will guide our
people a hundred years hence; and perhaps determine

whether we can keep our Republic. The study of his-

insist the 21st Century begins January =e——— v and the classics proves the maxim

1, 2001--it compels thoughtful judges to
contemplate the future of our Republic,
the administration of justice, individual
rights and the rule of law.

Science and technology are developing
so rapidly that the future is now. Current

innovations of the biosciences, such as

Science and technology
are developing so rapidly
that the future is now.
Current innovations of
the biosciences, such
as cloning and gene
splicing, are the primeval
phase of the industrial

that there is really “nothing new under
the sun.” One can appreciate how the
bases of Hammurabi’s Code is relevant
to robotics. . .or, why it is useful to know
that a wrongful taking, in common law,
was considered a trespass.

To understand the role of the judge

creation of life forms.
Pundits have said

cloning and gene splicing, are the prime-
val phase of the industrial creation of life

forms. Pundits have said we are on the cusp

we are on the cusp of
a second genesis.

and to be a reasoned decision maker, one
must know the origins of the law, the com-

peting philosophies and the dynamics

of a second genesis. The development and - e——————s———— Which shape(d) the pathway of the law.

production of new organisms will spawn a multitude of
litigation. We are already witnessing the growth of intel-
lectual property, transactional and employment law.
Mega corporations such as DuPont and Monsanto are
shedding their chemical businesses and are aggressively
pursuing bioscience commerce. Hypothesize, if you will,
that such a company was developing a more productive
honey bee and the unintended consequence was the
africanized “Killer” bee. Imagine, the tort claims!
Factor in the technology of cyberspace, outer space

exploration and robotics, just to name a few, into the

Accordingly, a pupillage group from the Garland
Walker Inn of the American Inns of Court has devel-
oped an exciting multimedia presentation entitled “Jour-
ney: The Pathway of the Law from its origins to the
Third Millennium.” Among the luminaries making pre-
sentations are Frank Read, Dean of South Texas Col-
lege of Law, affiliated with Texas A&M University, and
the distinguished barrister Myron (Mickey) Sheinfeld.

Please join us at the Annual Conference, Thursday,
September 17, 1998 at 1 p.m. and explore how the past

governs the future.
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No. 218 Issuep May 13, 1998

County Judge as Practicing Psychologist

FACTS

Prior to assuming the bench, a constitu-
tional county court judge (who is also a
licensed mental health professional) main-
tained a private clinical practice which in-
cluded preparation of court-ordered social
studies in adoption and child custody proceed-
ings.

May a constitutional county court

judge who is also a licensed

mental health professional pro-
vide clinical and technical (but not legal)
consultation to other licensed mental
health professionals who are involved in
the preparation of court ordered social
studies? The consultations would only be
given under the following conditions:

1. the judge is not involved in the inter-
view process, investigation or other
information gathering activity re-
quired in conducting the studies;

2. the judge would only consult with
other licensed mental health profes-
sionals, and he would not be involved
in frequent transactions with lawyers
or other persons likely to come before
the court on which the Judge serves;

3. the judge will not voluntarily testify
as an expert witness while continuing
to serve on the bench;

4. the fact that the judge was consulted
in preparation of a social study re-
port may be noted in the report by list-
ing his name and professional
credentials (absent his judicial title);
however, a disclaimer will be given
and no representation will be made
that the judge holds a particular opin-
ion or makes a specific recommenda-
tion regarding disposition of the case
under study, and

5. the judge would be compensated on a
fee basis by the mental heath profes-
sional who employs him.

No. The purpose of a court-ordered
social study ‘is to provide eviden-
tiary support for a determination of

the best interests of a child in a custody or
adoption proceeding, and it is ordered spe-

cifically prepared for use of a court in mak-
ing that determination. Recognition of the
contribution of the county judge in prepa-
ration of a social study would tend to lend
the prestige of his judicial office to advance
the private interests of others in violation
of Canon 2(B).

This activity could also exploit the
judge’s judicial position, and by making
him a potential witness in all cases in which
he serves as a recognized consultant in
preparation of a social study, it could in-
volve the judge in frequent transactions
with lawyers or persons likely to come be-
fore the court on which the judge serves, in
violation of Canon 4(D)(1).

Canon 2(A) requires a judge to act at all
times in a manner that promotes public con-
fidence in the integrity and impartiality of
the judiciary, and the judge should restrict
his private clinical practice to non-court re-
lated activities while serving as a county
judge.

No. 221 Issuep June 4, 1998

Constitutional County Judge as
Sales Agent

May a Constitutional County

Judge become an independent

agent in order to sell products and/
or services for a communications company
and receive commission?

No. Even though a judge may

attempt to separate two careers,

when a judge is an independent
agent selling products or services for a com-
munications company he may lend the pres-
tige of his office to that position and thereby
advance the private interest of himself or
his company in violation of Canons 2B and
4D(1).

Furthermore, these activities could inter-
fere with the judge’s proper performance
of judicial duties in violation of Canons 2A,
3A and 4A(2) in that his acts may not pro-
mote public confidence in the judiciary and
his selling duties may take precedence over
judicial duties or interfere with the proper
performance of judicial duties.

No. 222 Issuep May 13, 1998

Letters of Recommendation

May a judge write a letter of

recommendation for (I) a

secretary in the office; (2) a pros-
ecutor who is applying for a position with
a law firm; (3) a fellow judge, who has
made application for another judicial po-
sition?

Yes. Such letters may be written. The

applicable section of the Code of

Judicial Conduct is 2B which states
that a judge should not lend the prestige of
judicial office to advance the private inter-
ests of the judge or others. The commentary
to Canon 2B of the ABA 1990 Model Code
provides:

Although a judge should be sensitive to
possible abuse of the prestige of office, a
judge may provide a letter of recommenda-
tion based on the judge’s personal knowl-
edge. A judge also may permit the use of
the judge’s name as solicited by a selection
authority such as a prospective employer,
judicial selection committee or law school
admissions office. A judge may also provide
information in response to a request from a
sentencing judge or probation or corrections
officer.

The Committee is of the opinion that so
long as letters are based on the judge’s own
personal knowledge and are written to a spe-
cific person the letters may be written. It is
not appropriate for a judge to write a “to
whom it may concern letter” because of the
lack of knowledge by the judge as to its spe-
cific use.

No. 224 Issuep May 13, 1998

J.P. and Constables Association
Endorsing Political Candidate

May a Justice of the Peace and
Constables Association endorse
candidates for political office?

No. Canon 5 states, in part, that a
judge shall not authorize the public
use of his or her name endorsing an-
other candidate for any public office.
Judges as a group cannot do what judges

individually cannot do even if the group
congists of some non-judicial members.
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No. 225 Issuep June 4, 1998

Judicial Neutrality Prohibits J.P.
“War on Hot Checks”
Q 1 issued as a part of a
“declared war on hot
checks” that includes the names of the dis-
trict attorney, sheriff and constable and
contains a generic warning against pass-

ing hot checks also include the justice of
the peace’s name?

No. Canon 3A provides that a judge

must act at all times in a manner that

promotes impartiality of the judi-
ciary. If a justice of the peace allows his or
her name to appear on a decal, along with
the names of the prosecutor and law en-
forcement officials, the clear implication is
that the judge is acting in conjunction with
these entities to prevent and prosecute is-
suance of hot checks. This viclates Canon
3A by implying that the judge is partial to
law enforcement, the judge will assume the
accused is guilty, and that the judge is in-
deed assisting law enforcement in hot check
prosecution efforts. Thus, a judge should
not permit use of his or her name in a gen-
eral law enforcement program.

Justices of the peace across
Texas “in reality, . . .
conduct an executive branch

prosecutorial function in hot check cases.”
The victim files the complaint and all rel-
evant evidence in the justice of the peace
office, the J.P. office then investigates and
prosecutes the case by interviewing poten-
tial witnesses and contacting the accused
“to pay restitution . . ..” Is this appropriate
Jjudicial conduct?

Canon 1 of the Code of Judicial Con-
duct states that a judge should ob-
serve standards to preserve the inde-
pendence of the judiciary. When Canon 1
speaks of “independence,” it refers to the
judicial branch of government that must re-
main separate from the other two branches
under Article II, Sec. 1, of the Texas Consti-
tution. The executive branch includes pros-
ecutors, sheriffs and constables; therefore,
a judge cannot at any time act as a prosecu-
for in any capacity.
If the inquiring justice of the peace, or
any judge, is prosecuting cases within its

May a county-wide decal

Jurisdiction, especially contacting the ac-
cused for guilty plea arrangements, then the
judge is absolutely, unequivocally, and in-
defensibly violating both the Code of Ju-
dicial Conduct and the Texas Constitution.
Further activity in this vein must immedi-
ately cease.

No. 226 Issuep May 19, 1998

Judge as Attorney for Self, Spouse
and/or Corporation

A judge is sued individually, along

with her spouse and a corpora-

tion that the judge and her spouse
solely own. May the judge represent her-
self, her spouse and/or the corporation in
the suit as attorney of record?

Yes and No. A judge may always

represent herself in a legal action.

Whether she is permitted to repre-
sent her spouse or the corporation depends
on the type of judge being sued. Canon 4G
and Canon 6 must be looked at together for
the answer. Canon 4G provides that a judge
may not practice law but may represent her-
self and, without compensation, give legal
advice to and draft or review documents
for a member of the judge’s family. Judges
required to comply with Canon 4G (appel-
late judges at all levels, district and county
court at law judges) may not represent their
spouse or the corporation.,

With minor exceptions, Canon 4G does
not apply to a County Judge, a J.P. or a mu-
nicipal judge. The Code of Judicial Con-
duct does not prohibit these judges from
representing their spouse, and the corpora-
tion and themselves.

No. 228 Issuep May 13, 1998

Justice of the Peace as Board Member
of Water Supply Corporation

May a justice of the peace serve as

a member of the board of direc-

tors of a water supply corporation
if the customers are located in the justice’s
precinct?

No. For a justice of the peace to serve
as a director under such circum-
stances would be a violation of

Canon 4D(1). This provides that “a judge
shall refrain from financial and business

dealings that tend to reflect adversely on
the judge’s impartiality, interfere with the
proper performance of the judicial duties,
exploit his or her judicial position, or in-
volve the judge in frequent transactions
with lawyers or persons likely to come be-
fore the court on which the judge serves.”
A director of a corporation occupies a po-
sition of a fiduciary toward the corporation
for its shareholders. A justice of the peace
accepting such director’s position could be
involved in financial and business dealings
which would tend to reflect adversely on
his impartiality as a judge, and he could be
involved in frequent transactions with per-
sons that would likely be before him in
court.

For a justice of the peace to so serve as
director would also be violative of Canon
4A(1), which provides that “a judge shall
conduct all of the judge’s extra-judicial ac-
tivities so that they do not cast reasonable
doubt on the judge’s capacity to act impar-
tially as a judge.

It should be noted that Canon 4D(2) does
not apply here because the judge asking the
question is a justice of the peace. See Canon
6C(1)(b).

No. 229 Issuep June 4, 1998

Judge May not Solicit Funds for
Banquet

May a municipal judge serve as

the Director of the County Crime

Commission? The position re-
ceives a $500 per month salary if the Com-
mission has the funds. In those months that
there are no funds the Director is expected
to donate his time. The major duty is to or-
ganize and collect funds for an annual ban-
quet. The banquet is held to recognize area
law enforcement personnel.

No. Canon 4C(2) states that, “A
judge shall not solicit funds for any
educational, religious, charitable,
fraternal or civic organization ...”. Although
municipal court judges and justices of the

peace are exempted from portions of Canon
4, they are not exempted from 4C(2).
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Leadership Nominations

One June 22, the 1997-1998 Nominating committee, chaired by Judge Pat McDowell, slated the following judges for nomination for
the 1998-1999 Judicial Section Executive Committee and the Texas Center for the Judiciary Board of Directors:

JUDICIAL SECTION TExAs CENTER FOR THE JUDICIARY, INC.
Executive COMMITTEE: BOARD OF DIRECTORS:
Chair: Hon. Cynthia Stevens Kent Chair: Hon. Cynthia Stevens Kent
Judge, 114th District Court, Tyler Judge, 114th District Court, Tyler
Chair-Elect: Hon. Marilyn Aboussie Chair-Elect: Hon. Marilyn Aboussie
Justice, 3rd Court of Appeals Justice, 3rd Court of Appeals
Place 6: Hon. Mary Ann Bramblett Secretary-Treasurer: Hon. Karl Prohl
Judge, 41st District Court Judge, 198th District Court
Place 7: Hon. John Hyde Place 2: Hon. Bonner Dorsey
Judge, 238th District Court Justice, 13th Court of Appeals
Place 9: Hon. Vincent Sprinkle Place 6: Hon. Philip Martinez
Judge, Tarrant County Court at Law #3 Judge, 327th District Court

Place 9: Hon. Mark Atkinson
Judge, Harris County Criminal Court at Law #13

Other members of the nominating committee are Hon. Steve Smith, Hon. Paul Davis, Hon. Alma Lopez, Hon. Manuel Banales, Hon.
Guadalupe Rivera, Hon. Billy John Edwards, Hon. Wallace Bowman and Hon. Carlton Dodson.

The Bylaws of the Judicial Section and the Texas Center for the Judiciary allow additional nominations to be made from the floor at

the annual meeting.

Silent Auction Donations

The Texas Court Reporters Association is seeking donations for the Silent Auction conducted during the Big Band Era Evening
Celebration, Thursday September 17 at the Judicial Section Annual Conference. The silent auction benefits the Texas Center for the

Judiciary, Inc.
Some good ideas for donations are arts & crafts, electronics, antiques, gift certificates, unique items from your city or region, travel
offers, etc.

Mail this by September 1, 1998 to: Texas Center for the Judiciary, Inc., 1414 Colorado, Suite 502, Austin, TX 78701-1627. Instruc-
tions on when and where to mail or deliver your donation will be provided to you after September 1, 1998.

Name:

Court:

Address: Phone:
City/State/Zip: Fax:

Auction item(s) to be donated:

Value: $
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THANK YOU FOR YOUR CONTRIBUTIONS TO THE
Texas CENTER FOR THE JUDICIARY, INC.

Contributions received as of July 13, 1998

Stephen Ables George H. Hansard Mickey R. Pennington Jack PRESCOTT MEMORIAL
Ray Anderson Glen Harrison Sue Pirtle Marilyn Aboussie
Paul Banner Charles Hearn James Pruitt
Bill Bender Jess Holloway Cecil Puryear Morris W, HASSELL
James Blackstock John R. Hollums Don H. Reavis MEMORIAL
Sam Bournias John G. Hyde Don Ritter John Robert Adamson
Jean Hudson Boyd Juana Jaquez Jack Robison
Mary Anne Bramblett Joel Johnson - Barbara Rollins Ruer C. WaLkER MEMORIAL

Carlos C. Cadena
Ernest Cadenhead
Fred W. Davis
Sam Day
Kenneth Dehart
John Delaney
Nikki DeShazo
Bob Dickenson
Willie B. DuBose
Gene L. Dulaney
Billy John Edwards
George T. Ellis
Ron Enns
James Fitz-Gerald
Robert J. Galvan
Karen Greene
Guy Griffin

Mamie Bush Johnson
Tim Johnson
Joseph P. Kelly
Cynthia Stevens Kent
Weldon Kirk
Oliver Kitzman
Don Koons
Sue Kurita
Susan Lowery
William C. Martin
Alan Mayfield
Delwin McGee
Kelly Moore
Marvin Moore
Edward B. Nobles
Kathleen Olivares
Morris L. Overstreet

Dean Rucker
Robin Sage
Kitty Schild
Bill Sheechan
Annette Stewart
John E. Sutton
Tom B. Thorpe
Robert H. Trapp
Robert J. Vargas
Marcus Vascocu
Janice Warder
Barbara Lane Walther
Michael Welborn
Judith Wells
Bill C. White
Nathan E. White

Don E. Cain
Lee S. Green
Wells Stewart

Max RAMSEY MEMORIAL
Barbara Clack

RoBErT WRIGHT MEMORIAL
Lee S. Green

Crarron E. Evans
MEMORIAL
Lee S. Green
Guilford L. Jones

HENRY BRASWELL MEMORIAL
Tom B. Thorpe

In Memoriam For Those Who Served Our State Courts

Hon. Anthony Ferro Hon. Jack W. Prescott
County Court at Law Judge Retired State District Judge
San Antonio Temple

Hon. Clarence Guittard
Retired State District Judge
Dallas

Hon. Max Ramsey
Retired State District Judge
Odessa

Hon. George Hamilton Hon. Joe Tunnell
Retired State District Judge Retired State District Judge
Corpus Christi Tyler

Hon. Mike Machado
State District Judge
San Antonio
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In Chambers Editorial Board: Justice Marilyn Aboussie, Third Court of Appeals (Austin); Judge Manuel Banales, 105th District Couit 7
(Corpus Christi); Judge Scott Brister, 234th District Court (Houston); Senior District Judge Sam W. Callan (El Paso); Judge John R.
Carter, 277th District Court (Georgetown) and Judge Molly Francis, 283rd District Court (Dallas).

L ookINg AHEAD: JuDiciAL CONFERENCE CALENDAR

1998-2000

JupiciaL SEctioN ANNUAL CONFERENCE 1998
September 15-18, 1998 € Adam’s Mark Hotel, Houston

CoLLEGE ror NEW JUDGES 1998
December 6-11, 1998 ¢ Crowne Plaza Suites, Dallas

COLLEGE OF ADVANCED JUDICIAL STUDIES 1999
February 28-March 3, 1999 & Marriott & Omni, Austin

CriMiNAL JusTICE CONFERENCE 1999
May 5-7, 1999 & Hyatt Hotel, Austin

PROFESSIONAL DEVELOPMENT PROGRAM 1999
June 14-18, 1999 ¢ Criminal Justice Center, Huntsville

JupiciAL SEcTiON ANNUAL CONFERENCE 1999
September 26-29, 1999 ¢ Renaissance Hotel, Austin

CoLLEGE For NEW JUDGES 1999
December 12-17, 1999 ¢ Crowne Plaza Suites, Dallas

ProressioNAL DEVELOPMENT ProGgrAM 2000
June 12-16, 2000 ¢ Criminal Justice Center, Huntsville

JupiciAL SECTION ANNUAL CONFERENCE 2000
September 24-27, 2000 ¢ Hyatt at Reunion, Dallas

CoLLEGE FOR NEW JupGEs 2000
December 3-8, 2000 & Crowne Plaza Suites, Dallas

GET ON-LINE

With the Texas Center at www.yourhonor.com
Access information about the Texas Center and
its conferences, offer suggestions and send any

staff member e-mail.

IINCHAMBERS

In Chambers is the official publication of the Texas Center for the
Judiciary, Inc. The quarterly newsletter is funded by a grant from the

“Texas Court of Criminal Appeals. The staff of In Chambers strives

to provide current information about national and local judicial edu-
cation issues and course opportunities for Texas judges. Readers are
encouraged to write letters to the editor and submit questions, com-
ments, suggestions and story ideas for the newsletter. Contact the
editor, Renea Overstreet, by calling 512-463-1530,
(800) 252-9232 (in Texas), faxing 512-469-7664, or e-mailing at
reneao.tcj@netrange.com. The Texas Center’s address is
1414 Colorado, Suite 502, Austin, TX 78701-1627.
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